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P r o t e s t  by  a p o t e n t i a l  s u b c o n t r a c t o r  of a n  award 
made by a prime c o n t r a c t o r  o f  t h e  Navy is d i s -  
mis sed  b e c a u s e  t h e  p ro t e s t  is n o t  o n e  which o u r  
O f f i c e  w i l l  r e v i e w  under  t h e  g u i d e l i n e s  e s t a b -  
l i s h e d  i n  Optimum Sys tems ,  I n c . ,  54 C o m p .  Gen. 
767 ( 1 9 7 5 ) ,  75-1 CPD 166.  S p e c i f i c a l l y ,  w e  
r e j ec t  t h e  p r o t e s t e r ' s  p o s i t i o n  t h a t  w q  s h o u l d  
r e v i e w  t h e  p ro t e s t  b e c a u s e  t h e  Navy a l l e g e d l y  
approved  t h e  s u b c o n t r a c t  i n  bad f a i t h ;  on t h e  
c o n t r a r y ,  t h e  a p p r o v a l  was based  on t h e  Navy ' s  
e n d o r s e m e n t - - r i g h t l y  o r  wrongly--of t h e  pr ime 
c o n t r a c t o r ' s  a s s e s s m e n t  of t h e  r e l a t i v e  q u a l i t y  
of t h e  proposals f o r  t h e  s u b c o n t r a c t  work. 
Moreover ,  t h e  Navy's  d e c i s i o n  n o t  t o  r e v i e w  t h e  
protest  and t o  approve  t h e  award of t h e  
s u b c o n t r a c t  w h i l e  t h e  p ro tes t  was pend ing  are 
n o t  r e a s o n s  f o r  o u r  r e v i e w  of t h e  p r o t e s t  under  
t h e  O p t i m u m  Sys tems,  I n c . ,  d e c i s i o n .  

Harte-Hanks Communications,  I n c .  (Har t e -Hanks ) ,  
protests t h e  award of a s u b c o n t r a c t  to  Advo Sys tems (Advo) 
to  a d m i n i s t e r  t h e  d i r e c t  m a i l i n g  of r e c r u i t m e n t  b r o c h u r e s  
f o r  t h e  Naval  Reserve  Occupant  Mai l ing  Program. The sub- 
c o n t r a c t  was awarded by Ted Bates A d v e r t i s i n g  Agency (Ted 
Ba te s ) ,  t h e  prime c o n t r a c t o r  for a d m i n i s t r a t i o n  of t h e  
program, under  a cos t - r e imbursemen t  c o n t r a c t  awarded by 
t h e  Navy. The p ro te s t  is d i s m i s s e d  b e c a u s e  it d o e s  n o t  
f i t  w i t h i n  t h e  g u i d e l i n e s  e s t a b l i s h e d  by o u r  d e c i s i o n  i n  
Optimum Sys tems ,  I n c . ,  d i s c u s s e d  below. 

Harte-Hanks'  proposal in r e s p o n s e  t o  Ted Bates' 
r e q u e s t  f o r  proposals c o n t a i n e d  t h e  lowest p r i c e ,  b u t  t h e  
protester s t a t e s  t h a t  Ted B a t e s  s e l e c t e d  Advo's p r o p o s a l  
for t h r e e  r e a s o n s :  (1) a n t i c i p a t e d  heavy volumes of 
m a i l i n g s  c a u s e d  Ted Bates t o  want t o  c o n t i n u e  w i t h  Advo, 
which,  a s  t h e  incumbent  s u b c o n t r a c t o r ,  had per formed 
s a t i s f a c t o r i l y  i n  t h e  past ;  ( 2 )  Harte-Hanks '  lower price 
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was so l o w  as  to  s u g g e s t  "lower q u a l i t y " ;  and ( 3 )  Advo, 
u n l i k e  Harte-Hanks,  m a i n t a i n e d  its n a t i o n a l  m a i l i n g  l i s t  on 
a c e n t r a l  computer .  
r i g h t s  i n  i t s  prime c o n t r a c t  w i t h  Ted Bates. 
Harte-Hanks i n  w r i t i n g  on June  1 7 ,  1982,  t h a t ,  a f t e r  
r ev iewing  "materials s u b m i t t e d  by Ted Bates ,"  it had 
approved t h e  proposed s u b c o n t r a c t  award t o  Advo. 

The Navy had s u b c o n t r a c t o r  a p p r o v a l  
I t  n o t i f i e d  

Our O f f i c e  w i l l  c o n s i d e r  s u b c o n t r a c t o r  p r o t e s t s  o n l y  
i n  l i m i t e d  c i r c u m s t a n c e s :  (1) where t h e  pr ime c o n t r a c t o r  
is a c t i n g  a s  a p u r c h a s i n g  a g e n t  o f  t h e  Government; 
( 2 )  where t h e  Government 's  a c t i v e  or d i r e c t  p a r t i c i p a t i o n  
i n  t h e  s e l e c t i o n  of t h e  s u b c o n t r a c t o r  h a s  t h e  n e t  e f f e c t  
of r e j e c t i n g  or  s e l e c t i n g  a p o t e n t i a l  s u b c o n t r a c t o r ,  or 
s i g n i f i c a n t l y  l i m i t i n g  s u b c o n t r a c t  sources; ( 3 )  w h e r e  f r a u d  
or  bad f a i t h  is shown i n  t h e  Government 's  a p p r o v a l  of t h e  
s u b c o n t r a c t  award o r  proposed award; ( 4 )  where  t h e  subcon- 
t r a c t  is " f o r "  a n  agency o f  t h e  Government; or ( 5 )  where 
t h e  q u e s t i o n s  c o n c e r n i n g  t h e  award of subcon t rac t s  are 
submi t t ed  by F e d e r a l  o f f i c i a l s  who are e n t i t l e d  t o  advance 
d e c i s i o n s  by t h i s  O f f i c e .  O p t i m u m  Sys tems,  Inc . ,  54 Comp. 
Gen. 767 (1975), 75-1 CPD 166. 

Harte-Hanks c o n t e n d s  that t h i s  case f a l l s  w i t h i n  
O p t i m u m  Sys t ems ,  I n c . ,  above.  I t  a r g u e s  t h a t  t h e  Navy 
a c t e d  i n  bad f a i t h  ( e x c e p t i o n  3 )  i n  approv ing  t h e  subcon- 
t r a c t  award. I t  a l s o  claims t h a t  t h e  Navy w r o n g f u l l y  
r e f u s e d  t o  r ev iew its p r o t e s t  and w r o n g f u l l y  approved t h e  
s u b c o n t r a c t  award w h i l e  t h e  p r o t e s t  was pending .  

To s u p p o r t  a f i n d i n g  of bad f a i t h ,  t h e  r e c o r d  m u s t  
show, i n  t h e  words of t h e  C o u r t  o f  C l a i m s ,  "we l l -n igh  
i r r e f r a g a b l e  [ i r r e f u t a b l e ]  p r o o f "  t h a t  t h e  c o n t r a c t i n g  
agency had a m a l i c i o u s  and s p e c i f i c  i n t e n t  t o  i n j u r e  t h e  
p a r t y  a l l e g i n g  bad f a i t h .  A r l a n d r i a  C o n s t r u c t i o n  Co., 
B-195044, B-195510, A p r i l  2 1 ,  1 9 8 0 ,  80-1 C P D  276,  a t  
page 7. 
t h a t  t h e  Navy e x h i b i t e d  bad f a i t h  i n  approv ing  t h i s  
s u b c o n t r a c t .  R a t h e r ,  i n  o u r  view,  t h e  r e c o r d  r e f l e c t s  t h e  
Navy's i m p l i c i t  endorsement  o f  Ted Bates' p o s i t i o n  t h a t  
Advo's h i g h e r  p r i c e d  p r o p o s a l  m e r i t e d  s e l e c t i o n  f o r  r e a s o n s  
r e l a t i n g  t o  t h e  p e r c e i v e d  q u a l i t y  of t h a t  p r o p o s a l .  The  
Navy's view o n  t h e  r e l a t i v e  q u a l i t y  of  t h e  p r o p o s a l s  may be 
e r r o n e o u s ,  b u t  it is n o t  t an t amoun t  t o  bad f a i t h .  

We do n o t  b e l i e v e  t h a t  Harte-Hanks h a s  shown 



I 

B-20 7 167 3 

Harte-Hanks '  o t h e r  a rgumen t  u r g i n g  t h i s  O f f i c e  to  
review t h e  p ro t e s t  is w i t h o u t  merit. The d e c i s i o n  of a 
c o n t r a c t i n g  agency  n o t  to  r e v i e w  a s u b c o n t r a c t o r  p r o t e s t  
and t h e  a p p r o v a l  by t h e  c o n t r a c t i n g  a g e n c y  of a s u b c o n t r a c t  
award w h i l e  a s u b c o n t r a c t o r ' s  p r o t e s t  is  p e n d i n g  are n o t  
r e a s o n s  for o u r  r e v i e w  u n d e r  Optimum Sys tems ,  I n c . ,  above. 

shown t h a t  t h e  Navy ' s  a p p r o v a l  of t h e  award of t h e  subcon-  
t rac t  t o  Advo was made i n  bad f a i t h .  T h e r e f o r e ,  s i n c e  
t h i s  case d o e s  n o t  f i t  w i t h i n  t h e  g u i d e l i n e s  l i s t e d  i n  
o u r  d e c i s i o n  i n  Optimum S y s t e m s ,  I n c . ,  a b o v e ,  w e  w i l l  n o t  
c o n s i d e r  t h e  merits of Harte-Hanks '  protest .  

A c c o r d i n g l y ,  w e  c o n c l u d e  t h a t  t h e  protester h a s  n o t  

i 
The p r o t e s t  is d i s m i s s e d .  
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